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DISCLAIMER

* This presentation, and the materials
associated with it, are comprised of
general information and not intended
as legal advice related to a particular
situation.

* Please contact an attorney if you need
assistance related to a specific legal
issue.




AUTHORITY TO REGULATE

NOISE

* “Police Power" to adopt ordinances
regulating health, safety, and general
welfare

o Township Ordinances Act, Charter
Township Act, Home Rule City Act,
General Law Village Act

* Zoning powers under the Michigan
Zoning Enabling Act

* Penalties include municipal civil
infractions or misdemeanors




REGULATORY APPROACHES

Maximum decibel
limits — does this noise

exceed a measurable
threshold?

Perceived impact —is
this noise harming
someone?




REGULATING BASED ON
PERCEIVED IMPACT

* Historical regulations focused on
the effect of noise on the listener

* Challenges can arise in establishing
standards

> Not everyone perceives noise the same
way

> Not all noise is created equal—highly
circumstantial

° Fairness to those impacted by noise and
those generating noise




POTENTIAL DUE PROCESS
CHALLENGES - VAGUENESS

* Does not provide fair notice of what is
prohibited

* Encourages arbitrary enforcement (unlimited
discretion)

* Overbroad (impinges on First Amendment
freedoms)



CASE STUDY - PEOPLE'YV.
GASPER

* Prohibition on noise that would e
“destroy the peace and tranquility
of the surrounding neighborhood”

* Did not provide fair notice or
standard for violations

* Vested unlimited discretion in
enforcing officer




CASE STUDY - PEOPLE'YV.
HANCOCK

* “Magic words”: prohibition on noises that
“unreasonably annoy or disturb the quiet,
comfort and repose of persons in the vicinity.”

* Objective standard—hypothetical reasonable
person, not the actual listener

* Provides fair notice of what is prohibited
* Limits discretion in enforcement

* Does not impinge of First Amendment
freedoms



STRENGTHS OF THE REASONABLE
PERSON STANDARD

* Upheld by state and federal courts

* Relies on common sense and
surrounding circumstances

* Ubiquitous, flexible, and practical
* Relatively easy to enforce

* Generally requires witness
testimony




WEAKNESSES OF THE
REASONABLE PERSON STANDARD
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* Not always the clearest on what level
of noise is acceptable

. °*Not the best fit for land uses that by
their very nature must generate noise

& °Generally requires witness testimony




IMPLEMENTING THE REASONABLE
PERSON STANDARD

* General prohibition should align closely to the language upheld in Hancock

* Specific prohibitions and exemptions

* Examples of presumed violations (“plainly audible” standard helpful here)




DECIBEL LEVEL
REGULATIONS

* Often requested by residents who
want an “objective” standard

* Common misconception—this will
be easy!

* Measuring sound is complicated



MEASURING SOUND

* Duration of measurement (Lmax, Leq, and L50)

* Frequency weighting
(A,C, and Z weights)

* Measuring location

* Environmental factors




CONSIDERATIONS FOR
ENFORCEMENT

* Requires suitable equipment (SSS) that
is properly calibrated

* Officials trained to use equipment

e Official must be on site with sound level
meter when the noise is occurring

* Will your official withstand cross
examination?




STRENGTHS OF DECIBEL
LIMITS

* Objective, scientific measurement of sound

* [n some instances, can let property owners know exactly what level of noise is
acceptable without relying on what neighbors think

* Can be tailored to reflect community standards with specific limits based on
location and time of day

* Good fit for commercial or industrial uses that generate constant or predicable
noise, especially in a zoning context

* Can provide for self-monitoring
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WEAKNESSES OF DECIBEL
LIMITS

* Expensive equipment requiring regular calibration

e Recommended to involve a consultant to establish noise levels, which is also
costly

* Staffing and logistic concerns—a trained official must be present with
equipment to establish a violation

* No concern for whether the sound is “reasonable”
* A variety of factors can interfere with accurate measurements

* [t may still be challenging for someone to know if they are generating too much
noise
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IMPLEMENTING DECIBEL
LIMITS

* Must be reasonable—don’t just copy
another municipality’s limits

* Support limits with data: seek expert
help; consider a sound study

* One size fits all might not be the
best approach
o Limits based on receiving property

Limits based on the use generating the
noise

Different limits for different times of day
Different frequency limits
Exceptions for specific noises
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CONCLUSION

* Reasonable Person Standard: Easy to enforce, relatively inexpensive,
flexible, and practical

* Decibel Level Limits: Costly, complicated, but potentially a good fit for
specific land uses.

* Why not both? Standards are not mutually exclusive.




QUESTIONS

Attorney Jacob Witte
jwitte@fsbrlaw.com
Fahey Schultz Burzych Rhodes PLC
4151 Okemos Rd., Okemos, M| 48864
Tel: 517-381-0100

www.fsbrlaw.com

related to a particular situation. Please contact an attorney if you need assistance related to a specific legal issue.

This presentation, and the materials associated with it, are comprised of general information and not intended as legal advice :Z
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